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a fter months or potentially years 
of negotiations, litigation, 
mediation or other forms of 

dispute resolution, your client and 
his or her spouse have come to terms 
that they have agreed upon or can at 
least live with.

As one of the parties’ attorneys, you 
are now either charged with drafting a 
thorough property settlement agreement 
or with reviewing the agreement on 
behalf of your client. In drafting or 
reviewing the agreement, we ensure 
that the agreed-upon terms are not 
only memorialized into writing, but 
that, in the event of the unforeseen, 
both of the respective clients still 
receive or provide what is owed to or 
required of them. The most appropriate 
way to ensure each client’s thorough 
protection is through various means of 
insurance. While not all of the relevant 
insurance issues in divorce proceedings 
are addressed herein, below are a few 
important insurance issues that need 
to be thoroughly reviewed with a  
client and often incorporated in 
stipulations and orders or in property 
settlement agreements.
Life insurance

Life insurance policies are an essential 
tool in many divorce proceedings. Life 
insurance can and should be used to 
protect financial obligations such as 

child support, alimony and equitable 
distribution awards. Policies covering 
support or equitable distribution awards 
benefit each spouse in that they provide 
comfort and predictability for the spouse 
receiving the award and prevent a future 
potential estate issue for the paying 
spouse upon his or her passing.

Based on the wide variety of policies 
available, both in terms of cost and 
type of coverage, the policies needed 
to protect support and equitable 
distribution awards are often affordable. 
Of course, the cost of coverage depends 
largely on the age, health and lifestyle 
of the insured; however, acquiring these 
policies is rarely an impediment to the 
ultimate settlement of a matter. 

Also, once an obligation has been 
satisfied for which the life insurance 
coverage has been provided, the 
insured may be able to use the policy 
as an estate planning tool for the 
parties’ children or potentially as an 
investment, assuming the policy is 
whole, variable or universal.

For the attorney representing the 
spouse securing an obligation with life 
insurance, it is essential that once the 
underlying obligation is satisfied the 
spouse changes his or her beneficiary 
designations if he or she desires to do 
so. Without this action, a potentially 
litigious issue over future payment of 
proceeds of a life insurance policy 
could result.

With all insurance provisions 
in a property settlement agreement, 
especially those involving life 

insurance, it is important for the 
attorney to include provisions in 
the agreement requiring the spouse 
providing coverage to provide proof 
of existence of the policy; proof of the 
beneficiary designations; a complete 
copy of the policy on a quarterly 
basis; access for the beneficiaries to 
the insurance documents and to the 
insurance company; and proof that all 
premiums are paid on a timely basis. 
Alternatively, naming the beneficiary 
spouse as an owner on a policy also 
helps ensure that the protected spouse 
has more control over the policy and 
significantly decreases the likelihood of 
an intentional or unintentional lapse of 
a policy by an ex-spouse.
HeaLtH insurance

Throughout the parties’ marriage, 
one spouse most often provides health 
insurance for the other spouse. Upon 
separation, this obligation should 
remain in place until such time as a 
final decree in divorce is entered.

Once a decree is entered and the 
parties are officially divorced, the 
spouse providing coverage cannot 
legally be obligated or even voluntarily 
continue to provide this coverage to the 
former spouse. 

This is where the Consolidated 
Omnibus Budget Reconciliation 
Act (COBRA) may come into effect. 
Assuming the spouse providing 
coverage is employed by a company 
with more than 20 employees, the 
spouse in need of coverage will be 
eligible for continuing coverage with 
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the same benefits at the same cost to 
the employer with the addition of an 
administrative fee. 

If the spouse providing coverage 
does not work for a company with 
more than 20 employees, this issue may 
present greater difficulties. However, 
Pennsylvania has enacted a similar 
law to COBRA that would affect these 
types of companies. Accordingly, the 
formerly covered spouse may have an 
option to elect Pennsylvania’s version 
of COBRA or may need to go out and 
seek individual coverage.

In either circumstance — and 
especially with COBRA coverage — the 
costs of these policies can be extremely 
expensive to a newly divorced spouse 
who is starting over financially. Prior 
to drafting the property settlement 
agreement, the coverage available and 
costs associated with same need to be 
considered and potentially allocated 
between the spouses. 

Pennsylvania law requires a parent 
to pay health insurance coverage on 
behalf of his or her children as long as 
it is available at a reasonable cost and, 
accordingly, this typically is not an 
issue of contention between the parties 
and does not need to be addressed 
further in this context.

The issues with health insurance 
coverage may call for careful negotiation, 
which ultimately could be beneficial to 
each side. Perhaps one spouse is willing 
to delay the time from the execution 
of the property settlement agreement 
until a final divorce is entered, so 
that his or her spouse can continue to 
receive coverage at a reasonable cost 
in exchange for some other benefits in 
the agreement. These issues, regardless 
of the ultimate outcome, should all be 
thoroughly addressed with the client 
and properly negotiated to ensure each 
client’s future protections.
automobiLe insurance

Typically, married parties share 
insurance policies on their automobiles. 
Upon physical separation — and 
certainly upon divorce — the parties 
and their counsel are inevitably 
confronted with how to handle the 

policies. The attorneys must make an 
initial determination as to when the 
parties should have separate policies. 
At a minimum, a spouse should get a 
separate car insurance policy as soon 
as he or she physically separates from 
his or her spouse. It is important to 
note that where the driver is living 
and where the vehicle is housed have 
a significant impact on the costs of the 
premiums. There may also be a risk 
that if physically separated spouses 
remain on the same policy, without 
notifying the insurance company, 
a potential accident may result in 
the denial of claim, which could be 
financially disastrous.

Sometimes the initiation of a separate 
automobile insurance policy needs to 
be put in place more immediately  
then upon physical separation. If 
there are concerns as to one spouse 
unilaterally removing the other from the 
insurance policy, one spouse not paying 
the bill for the premiums, creating a 
situation with a policy, or a spouse’s 
driving record is causing the premiums 
to be significantly higher, a separate 
policy for your client immediately may 
be a better solution.

In Pennsylvania, all drivers must be 
insured and, accordingly, the practitioner 
needs to ensure that the language in the 
property settlement agreement or any 
stipulation prepared prior to the entry 
of a property settlement agreement 
carefully lays out which spouse is going 
to be responsible for which vehicles 

and how insurance is to be handled. 
Either spouse driving without insurance 
is extremely detrimental to all parties 
and must be avoided.
Divorce insurance

Let’s face it: Couples enter into a 
marriage with the aspirations of being 
together forever and not having to deal 
with any issues relative to divorce. 
The reality is that approximately 50 
percent of marriages end in divorce. 
While there may not be any specific 
“divorce insurance,” a prenuptial 
agreement can help to ensure that prior 
to entering the bonds of matrimony, 
there will be predictability with 
regard to the economic dissolution 
of the marriage and that each party’s 
respective financial interests will be 
protected. After all, isn’t that the 
purpose of insurance? •

    pennsylvanialawweekly

Reprinted with permission from the May 08, 2012 edition of Pennsylvania law weekly © 2012 alM Media Properties, llC. all rights reserved. Further duplication without permission is prohibited. 
For information, contact 347-227-3382, reprints@alm.com or visit www.almreprints.com. # 204-06-12-02

The most appropriate 
way to ensure each 

client’s thorough 
protection is through 

various means of 
insurance.


