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sets out the statement of the necessity of capi-
talization rates but acknowledges the difficulty 
of setting the rates due to the wide variation of 
rates of returns even in the same industries and 
points out the factors that go into that rate. They 
involve: 1) the nature of the business; 2) the risk 
involved; and (3) the stability or irregularity of  
earnings. 

The importance of this revenue ruling to a cross-
examination is the subjective nature of these 
factors:

• Can’t reasonable evaluators differ on the risk 
of a particular business? 

• Can’t they differ on the ranges of that risk? 

• Once the “cap” rate has been constructed, 
aren’t pieces of it subjective in the eyes of the 
witness? 

The important thing here, for the cross-examiner, 
is that the higher the cap rate, the lower the value 
of the business; the lower the cap rate, the higher 
will be the business value. (The lawyer is sure to 
make use of the fact that the expert appraising the 
business for the spouse who wishes to keep the 
business usually has the higher cap rate and vice 
versa.) Revenue Ruling 68-609 expanded the 
scope of 59-60 to make its guidance applicable to 
the valuation of corporate guides for income and 
other tax preparers, as well estate and gift tax  
preparers. 

Occasionally 68-609 will be misused by the 
careless expert witness—a situation you want 

By Lynne Z. Gold-Bikin, Esq.

Attorneys preparing for a cross-examination are 
well aware that they won’t know more than a testi-
fying expert about the expert’s field. Business val-
uation experts will be knowledgeable in concepts 
of valuation, types of valuation (market approach, 
income approach, and asset approach), revenue 
rulings, and capitalization rates. And they will 
know how to incorporate all of these into a cred-
ible report on what they think a willing buyer 
would pay a willing seller, under no compunction 
to buy or sell, to a reasonable degree of valu-
ation certainty. But effective cross-examiners 
know that business valuation requires subjective 
professional judgments, and they hope that by 
showing the subjective elements, without provid-
ing an alternative, they will be able to discredit the  
expert.

So what do effective cross-examiners look for in 
challenging a BV expert, and how do you prepare 
against it? By knowing what they are going to look 
for and getting there first! 

Revenue Ruling 59-60: This ruling is at the 
core of a valuation, and the savvy valuation pro-
fessional will expect challenges based upon it. 
Originally focused on the valuation of the stock 
of closely held corporations, it has been amplified 
by later revenue rulings: 83-120; 80-213; 77-287; 
and 65-193. The purpose of the revenue ruling, 
as stated in its purpose section, is to “outline 
and review in general the approach, methods, 
and factors to be considered in valuing shares 
of the capital stock of closely held corpora-
tions for estate and gift tax purposes.” It also 
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to avoid. Sometimes the attorney will look for 
what appears to be a gross misuse of the rates 
of return used—since it’s a formula only, there is 
always a subjective finding of the value of intan-
gible assets such as corporate goodwill. These 
findings are ripe for cross-examination, as good 
experts may differ on them.

Focus on the Cap Rate: One of the areas of 
cross-examination, then, is to ask you how you 
constructed the cap rate. What risk rate was 
used? All of these factors have a range of pos-
sible choices; the risk might be between 10% and 
15%. Why did you choose 10%? How would if 
affect the value of the subject business had you 
used 12% or 13%? The attorney may ask you to 
go to the blackboard in the courtroom and do the 
math. This exercise is an attempt to bring your 
valuation closer to that of the attorney’s own 
expert.

The Minority Discount: Another area that is 
grist for the mill of the cross-examiner is the 
minority discount, used to reduce the value of 
the business because the seller has less than 
a 51% share and, theoretically, no say in the 
management of the venture. This is another sub-
jective area, since an expert can again choose 
a number within a range. But, the attorney will 
wonder, should there be a discount for a minor-
ity interest where a purchaser may have little or 
no say in how the business is run? And if so, 
what should the discount be? And how would 
the value change if the number in the range 
moves up or down? Can’t reasonable experts  
differ?

The attorney will be looking to see what approach 
to valuation was used and questioning whether it 
was appropriate. Another potential challenge is the 
weighting of earnings from the beginning or ending 
of a period. In a falling economy, should the most 
recent years be given the heavier weight?

Reasonable Compensation: What reason-
able compensation was used for the managing 
partner of the company? From what source was 
it derived? This is subjective and open to differing 
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opinions. Did the expert fail to eliminate the per-
sonal goodwill in those states that do not permit 
it to be valued? 

These revenue rulings that provide guidance to 
valuation experts can provide trip wires for the 
attorneys, whether or not they understand every 
aspect of them. A witness who can be made to 

appear not to have followed the guidance loses 
credibility. The best preparation for a day in court 
is a solid, well-thought-out valuation report that 
has considered the areas that may be exploited 
in cross-examination. 

Lynne Z. Gold-Bikin is a partner with Weber 
Gallagher Simpson Stapleton Fires & Newby LLP.


