DOING GOOD

and

Being Bad

Managing Risks Around Diversity and Inclusion at Law Firms
by Kenneth E. Sharperson
“Diversity unified, whoever you are.”
—Beastie Boys, Open Letter to New York1

risks that cannot be entirely eliminated. With proper care,
however, employers can take steps to minimize the chances
that their efforts will come back to bite them, and avoid

T

he success of any legal practice is based on its

scrutiny by government and regulatory agencies. Because of

ability to understand and meet the needs of its

the potential legal minefields, diversity management and

clients, and the need for diversity in the legal

training in law firms must be properly managed to decrease

profession continues to grow due to client

exposure to issues that may affect the successful implementa-

demand.2 Litigation is all about understanding

tion of diversity initiatives.7

and taking risks to obtain a favorable result for

a client. But an exception is the risks associated with diversity

Government Enforcement

and inclusion, which are often mismanaged. While New Jer-

Successful implementation of a diversity program can be

sey law firms are increasingly adopting diversity policies,

challenging for a law firm. On the one hand, the firm seeks to

these good intentions may actually increase the risk of dis-

promote a diverse workplace to reap the benefits of a diverse

crimination and cause workplace resentment.4 Indeed, the

workforce, while at the same time avoiding potential legal

3

diversity efforts of a well-managed law firm seeking to create

exposure if a discrimination action were brought against the

a positive work environment for all employees can produce

law firm.8 Making the task more challenging is the fact that

negative results, subjecting the firm to legal liability.5

the Equal Employment Opportunity Commission (EECO)

The presence of an official diversity policy and training

unveiled an updated strategic enforcement plan (SEP) for fis-

helps protect employers when it comes to legal claims of dis-

cal years 2017-2021.9 The SEP “established substantive area

crimination—making organizations less accountable for dis-

priorities and set forth strategies to integrate all components

criminatory practices. Although diversity training and audits

of EEOC’s private, public, and federal sector enforcement to

that aim to prevent harassment and discrimination are

have a sustainable impact in advancing equal opportunity

important for any organization, they do carry certain legal

and freedom from discrimination in the workplace.”10

6
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Diversity Training

The EEOC identified the following

Comptroller of the Currency, the Securi-

substantive area priorities, which law

ties and Exchange Commission, and the

In order to implement diversity ini-

firms should heed when considering the

Department of the Treasury Department

tiatives, law firms often hire a diversity

management of their diversity pro-

Offices, as well as all entities that con-

consultant to lead training and form

grams:

tract with or are regulated by an

affinity groups.25 Diversity consultants
attempt to educate lawyers about their

agency.16
1. eliminating barriers in recruitment

Dodd-Frank
impacted

requires

up

fering and sometimes incorrect perceptions they may have about each other,

including immigrant and migrant

sion” under Section 342,17 to encourage

(b) pointing out the possibility that

workers, and underserved communi-

greater diversity in the financial servic-

some minority lawyers believe that they

ties from discrimination

es industry.18 Each office is required to

are being discriminated against, and (c)

have a director and is responsible for all

illustrating how stereotypes can often

matters related to diversity in manage-

result in discriminatory behavior.”26 A

ment, employment and business activi-

law firm must be careful with the diver-

3. addressing selected emerging and
developing issues
4. ensuring equal pay protections for all

set

colleagues, by “(a) alerting them to dif-

“Offices of Minority and Women Inclu-

vulnerable

agencies

the

workers,

and hiring
2. protecting

federal

that

19

sity trainer it hires because there have

5. preserving access to the legal system

In an effort to assist the entities

been instances where diversity trainers

6. preventing systemic harassment11

required to comply with Section 342,

have promoted racial stereotypes, and

six federal financial regulatory agencies

lawsuits have ensued.27 Indeed, there

workers

The increase in EEOC investigations

ties of regulated financial institutions.

for

are numerous instances where utilizing

of systemic discrimination creates a

assessing the diversity policies and

the wrong consultant to provide diver-

need for law firms to create effective

practices of the institutions they regu-

sity training has led to legal issues for a

diversity training programs and perform

late, which are “intended to promote

company.28

an audit to study their diversity initia-

transparency and awareness of diversi-

The legal ramifications29 of negative

tives in order to minimize risks and

ty policies and practices within the

diversity training can be manifested in

determine whether there are any issues

institutions.” In its simplest form, the

several ways:

that may be a red flag for the EEOC.12

joint standards will review how regulat-

Law firms, however, must be aware that

ed entities promote diversity and inclu-

1. In discrimination litigation, discrimi-

any documents created in these internal

sion in hiring practices as well as sup-

natory remarks made in diversity

audits to ‘minimize risks’ may be used as

plier diversity.

training can be used as evidence in a

recommended

joint

standards

20

21

evidence in an EEOC action or litiga-

The increased compliance reviews and

tion. Thus, protecting the information

enforcement actions in Section 342 are

that comes out in diversity training and

designed

diversity audits should be a priority for

including law firms, to enhance their

law firms.14

actions with respect to diversity and inclu-

13

to

incentivize

contractors,

discrimination lawsuit.
2. Diversity audits may be disclosed in
discovery.
3. Diversity process may encourage
groups or individuals to litigate.

Law firms must also be aware that

sion. A failure to do so “based on the mis-

Section 342 of the Dodd-Frank Wall

perception that Dodd-Frank only applies

The first example of diversity training

Street Reform and Consumer Protection

to financial services companies,” could

gone awry occurred over 20 years ago.30

Act allows the government to compel

have harmful financial consequences to a

In Hartman v. Pena,31 the Federal Avia-

financial institutions and their vendors

law firm.23 Not only could a law firm “lose

tion Administration was sued for sexual

to diversify their workforces to include

revenues from government contracts ter-

harassment after it subjected employees

women and minorities “to the maxi-

minated for diversity-related failures, it

to three days of diversity training that

mum extent possible.” Section 342 cov-

also could incur substantial fines for defi-

made white males feel like scapegoats.

ers the 12 regional Federal Reserve

cient diversity-related practices.”

In Hartman, the plaintiff was forced to

15

22

24

Banks, the Consumer Financial Protec-

In short, law firms must be aware of

participate in an exercise where males

tion Bureau, the Federal Reserve Board

the importance of installing effective

were forced to walk though a gauntlet of

of Governors, the Federal Deposit Insur-

diversity programs, but also should be

female employees to mimic the sexual

ance Corporation, the Federal Housing

aware of the federal agency regulations

harassment that the women at the FAA

Finance Agency, the National Credit

that may affect the implementation and

experience.32 The plaintiff contended

Union Administration, the Office of the

success of their diversity programs.

that the women touched his genitalia

30
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and that he was ridiculed by the male

Tel. Co.,38 the jury awarded the plaintiff

harmless from, any such debt, obligation, or

participants.

$250,000 for emotional distress result-

other liability.44

33

In denying summary judgment, the
Court noted:

ing from the defendant’s refusal to contract with the plaintiff for allegedly dis-

In this sample provision, both parties

criminatory reasons; however, the court

agree to compensate the other party for

because the gauntlet exercise was

remanded for a new trial because the

losses arising out of the agreement, to

designed to demonstrate sexual harass-

evidence suggested the award was the

the extent those losses are caused by the

ment in a ‘hands on’ approach, it is diffi-

product of passion and prejudice.39

indemnifying party’s breach of the con-

cult to accept the argument that an exer-

Because a law firm can sometimes

cise created to be sexually harassing was

face liability for the acts of a diversity

By including a simple indemnifica-

not. the fiction, hartman contends, took

consultant, it is necessary to protect the

tion provision in the contract, a law

on life. hartman would not distinguish

firm from liability through indemnifica-

firm can protect itself as well as be pro-

pretense from reality in terms of the

tion agreements with the diversity con-

vided with a defense from the indemni-

tract or negligence.

alleged touching of his genitalia. at a min-

sultant, and with additional insured

tee. Importantly, New Jersey courts rec-

imum, there is a genuine issue as to

endorsements to the diversity consul-

ognize the enforceability of express

whether and at what point the simulation

tant’s liability insurance. The simplest

indemnification agreements contained

became the act. accordingly, summary

way to protect the firm is to place an

within commercial contracts45 as parties

judgment is denied as to the claim of sex-

indemnification provision in the con-

in a commercial setting are allowed to

ual harassment.34

tract with the diversity consultant.41 In

freely negotiate the allocation of tort lia-

simple terms, a contractual indemnity

bility regardless of fault.46 However,

provision serves as a means by which

agreements to indemnify another for

In Stender, v. Lucky Stores, a group of
35

40

Lucky’s grocery chain employees filed a

the parties to a contract may, through

the indemnitee’s own negligence, either

class action complaint on behalf of

unambiguous terms, specify which

partial or sole, are not enforceable unless

African-American and female employees

party will be held financially responsible

the intent to indemnify is unequivocal-

working in retail stores in Lucky’s North-

for certain losses, thus allowing the par-

ly spelled out in the contract.47 There-

ern California Food Division, alleging

ties to effectively manage, shift and

fore, it is necessary to carefully craft the

lack of promotions for women. The

anticipate the risks that may be associat-

provision so the court will enforce it in

court ordered Lucky to turn over the

ed with contractual undertaking.

the event a law firm faces a lawsuit as a

42

notes of the managers’ comments elicit-

A simple and enforceable indemnifi-

ed at a sensitivity training for managers.

cation agreement may contain the fol-

Specifically, the court noted:

43

lowing language:

result of diversity training gone awry.
In sum, while the importance of
diversity training cannot be dismissed, it
should focus on communicating appro-

each Party agrees to indemnify and hold

priate workplace behaviors rather than

person at the meetings volunteer a stereo-

the other harmless from any liability to third

seeking to learn about employees’ pri-

type that they had heard in the workplace.

persons, including court costs and reason-

vately held attitudes about race, disabil-

in response to this question hoffman

able attorneys’ fees incurred in defending

ity, gender, or other protected character-

remembered hearing that “women won’t

against any such liability, that may arise

istics.48 Further, while some diversity

work late shifts because their husbands

against the other Party as an incidence of a

trainers may still advocate the latter

won’t let them;” “the crew won’t work for

debt or obligation for which the nonliability

approach, if not managed appropriately

[the diversity trainer] requested that each

a Black female;” “women are better with

of the other Party is established by this

diversity training can generate signifi-

customers than men are;” and “women

agreement. each Party represents and war-

cant legal risks because the information

need training and an opportunity to do

rants to the other that he or she has not

shared in training could be damning

floor work.” r.t. at 6-923-24 (hoffman).36

incurred any debt, obligation, or other lia-

evidence in any later lawsuit.

These comments were held by a court

agreement. any debt, obligation, or other

bility, except for those described in this

Diversity Audits

to be admissible as evidence of discrimi-

liability not described in this agreement will

In addition to diversity training, law

natory intent within the organization,

be the sole responsibility of the Party who

firms also may perform diversity audits

and the plaintiffs were awarded over $90

has incurred or may incur it, and each Party

to assess the effectiveness of the diversi-

million in damages.37

agrees to pay as it becomes due, and to

ty management within a law firm.49 A

hold the other Party and his or her property

diversity audit assesses the number and

In Fitzgerald v. Mountain States Tel. &
NJSBA.COM
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proportion of women and minorities in

States Supreme Court. In an opinion

Kenneth Sharperson is an attorney at

the law firm’s workforce, and their posi-

drafted by Justice William Rehnquist,

Weber Gallagher in Bedminster. He serves

tions. The audit may also assess the law

the Court rejected the control group test

as national counsel for clients in sophisti-

firm’s recruitment and retention polices,

and instead adopted a more functional

cated insurance coverage and commercial

as well as interview employees to learn

test that turned on the purpose of the

litigation matters before federal and state

about the perceptions of the firm’s

communications between a corpora-

trial and appellate courts. He was co-chair

diversity initiatives.51

tion’s lawyer and the corporation’s

of the New Jersey State Bar Association

50

Typically, a firm’s diversity commit-

employees. The Court noted that peo-

Diversity Committee and a member of the

tee performs the diversity audit.52 The

ple from whom a corporation’s lawyer

board of trustees from 2010–2016.

diversity committee later meets with

must gather the necessary information

areas

to give legal advice will be outside the

where there can be improvement within

control group.60 The Court also noted
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